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QUESTION ANSWER

How does 75% payroll requirement  
impact the forgiveness of my PPP loan?

Not more than 25% of the loan forgiveness amount may be attributable to non-payroll costs.  While the Act provides that 
borrowers are eligible for forgiveness in an amount equal to the sum of payroll costs and any payments of mortgage  
interest, rent and utilities, the SBA determined that the non-payroll portion of the forgivable loan amount should be  
limited to effectuate the spirit of the Act, which was primarily to keep workers paid and employed.  The 75% amount is 
the equivalent to eight weeks of payroll (8 weeks/2.5 months=56 days/2.5 months = 74%).  

Given many banks are only offering 
PPP loans to existing customers, do you 
have any thoughts on where you can 
seek loans other than the  
traditional banks?

We understand that this can be challenging.  There are a few online financial institutions that are accepting PPP  
applications.   Also, local banks have been more willing to assist if you promise to move your banking relationships to that 
bank.

How soon after I receive the loan must I 
return to 100% payroll in order to  
qualify for full loan  
forgiveness?

The forgiveness is based on the 8-week period after loan has been received, with 75% or more going toward payroll costs.  
There is also an FTE requirement.  Per the law, if you restore your FTEs by June 30th, then those employees are counted as 
being included in your total.  Employers would still be required to use 75% of the loan proceeds on payroll costs.   There is 
a balance between the cash outflow and the number of FTEs hired.   It appears that you could hire employees back prior 
to June 30 and provide backpay/increase pay/bonuses to meet these tests.  We are awaiting more guidance on this issue 
from the SBA.

Why is the EIDL loan taking longer than 
the PPP loan?

The PPP is handled directly through the bank, while the EIDL is being handled directly by the SBA.  The EIDL loans seem to 
be taking longer.

There is a shutdown mandate in my 
state.  Do I just repay the loan if I can’t 
bring the employees back to work?

If you want to have the amount of PPP forgiven, then you will be required to pay the employees even if they don’t work 
(75% of the loan must be in payroll).  In addition, you would need to meet the FTE requirement.  If you don’t meet the 
tests, then the PPP loan will not be forgiven.  You could use the low interest loan or prepay the amount back with no  
penalties.  

When does the 8-week period  
begin?  Can a borrower delay  
accepting the funds in order to  
delay the start of the 8-week period?

The 8-week period begins on the date the lender makes the first disbursement of the PPP loan to the borrower.  The 
lender must make the first disbursement of the loan no later than ten calendar days after the date of the loan approval.  
Currently, the borrower cannot delay the start of the 8-week period. 

For loan forgiveness, how will accru-
al taxpayers treat the expenses paid 
during the 8-week period?

We are awaiting guidance on the treatment of cash vs. accrual taxpayers.

What is the percentage of ownership to 
meet affiliation under the SBA rules?  

Concerns and entities are affiliates of each other when one controls or has the power to control the other, or a third party 
or parties controls or has the power to control both. It does not matter whether control is exercised, so long as the power 
to control exists.  A concern is an affiliate of an individual, concern or entity that owns or has the power to control more 
than 50% of the concern’s voting equity.  If no individual, concern or entity is found to control, then the SBA will deem the 
board of directors or president or CEO to be in control of the concern.  
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QUESTION ANSWER
If companies are unable to obtain a 
PPP loan, may they apply for the Main 
Street Lending Program loan?  

Yes, companies that are not eligible for the covered loan due to the affiliation rules may want to consider the Main Street 
program or similar programs established by the Federal Reserve System (lending to small and midsized businesses having 
between 500 and 10,000 employees).  

What is the “alternative size standard” 
that allows employers to qualify under 
the PPP program?

On April 6, the SBA released an “alternative size standard” under which employer may qualify under the PPP program 
if both of the following tests are met:  1. Employer’s maximum tangible net worth on 3/27/2020 is not more than $15 
million; and, 2. Employer’s average net income after Federal income taxes (excluding any carry-over losses) for the two full 
fiscal years before the date of the application is not more than $5 million. 

Do the affiliation rules apply in de-
termining the tangible net worth and 
taxable income under the alternative 
size standard?

Yes, the affiliation rules still apply, if applicable.  As such, all affiliated businesses must be considered in calculating the $15 
million net worth limit and the $5 million average net income amount. 

What is included in the tangible net 
worth calculation for the alternative 
size standard?

There is no guidance on what is included in tangible net worth.  However, it seems reasonable to start with book or tax 
net worth and subtract intangible assets (e.g., goodwill, patents, etc).  

How is the net income amount  
determined for the alternative size 
standard?

There is no guidance as to how net income is determined on a financial or tax basis.  Just use a good faith calculation.

Are businesses that receive revenue 
from legal gaming eligible for an PPP 
loan?

Businesses that received illegal gaming revenue are categorically ineligible for a PPP loan.  (the guidance that came out on 
4/14 address legal gambling)

Can you obtain more than one PPP 
loan? No, only one PPP loan may be obtained by each borrower.

Can you amend an application after it is 
submitted?

Borrowers and lenders may rely on the laws, rules and guidance available at the time of the relevant application.   
Borrowers, however, are permitted to amend a previously submitted loan application if it has not yet been processed.

Will bonuses count toward the payroll 
costs in the 8-week period?  Can you 
pay bonus amounts to obtain the 75% 
payroll criteria?

Based on the current guidance, bonus payments are part of payroll costs.  As such, it appears bonuses would be permitted 
though guidance on how to apply the forgiveness calculation is needed.

Can an employer that has applied for 
and received a PPP loan that is not yet 
forgiven defer deposit and payment of 
the employer’s share of social security 
tax without incurring failure to deposit 
and failure to pay penalties?

Yes, employers who have received a PPP loan, but whose loan has not yet been forgiven may defer deposit and payment 
of the employer’s share of social security tax that otherwise would be required to be made beginning on 3/27/2020 , 
through the date the lender issues a decision to forgive the loan, without incurring failure to deposit and failure to pay 
penalties.  

Are CPAs permitted to file for PPP? Assuming the number of employees and other criteria are met, accounting firms may apply for the PPP loan.  You will 
have to make the good faith certification.
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QUESTION ANSWER
Can you use the funds to pay loans 
other than mortgage interest (e.g., car 
or equipment interest)?

Payments of interest on mortgage obligations on real or personal property would be permitted, but non-mortgage interest 
would be permitted to determine the maximum  amount of the loan, but not for the forgiveness.  

For forgiveness purposes, are leases for 
vehicles and equipment  
included?

Yes, the leases would include both real and personal property leases.

Are self-rentals excluded from the lease 
payments? Based on the current guidance, there is nothing that would exclude self-rental payments from qualifying.

Are you permitted to pre-pay the rent 
during the 8-week period?

The expenses should be incurred during that 8-week period.  Many banks are requiring copies of the leases.  As such, 
prepayments would not qualify.

Would both operating and capital  
leases qualify as lease payments? There is no direct guidance, however, we would assume it would be for operating leases.  

Would a sections 501(c)(5) or a 501(c)
(6) organization qualify? Pursuant to the guidance only tax-exempt nonprofit organizations described in sections 501(c)(3) and 501(c)(19) qualify.

Do condominium associations or  
homeowner associations qualify for the 
PPP?

No.  You must be a small business concern or a qualified tax-exempt non-profit.

What number should be used for  
number of employees on the  
application?

“Employees” include all individuals employed by the business and its affiliates on a full-time, part-time or  
“other” basis.  

What is included in payroll costs in 
determining loan forgiveness for  
businesses?

Payroll costs would include non-cash benefits.  At this time, payroll tax withholdings and FICA taxes would be deducted to 
determine the loan forgiveness amount but we expect guidance to clarify this.

Can a real estate entity apply for PPP?

If the real estate entity rises to the level of a trade or business, then it should be permitted to apply for the PPP.   
However, businesses that are not eligible for PPP loans are identified in 13 CFR 120.110 and described further in SBA’s 
Standard Operating Procedure (SOP) 50 10, Subpart B, Chapter 2, except that nonprofit organizations authorized under 
the Act are eligible. Included in the listing is “passive businesses owned by developers and landlords that do not actively 
use or occupy the assets acquired or improved with the loan proceeds (except eligible passive companies under section 
120.111).

What if real estate companies pay the 
management company for the payroll.  
Who applies for the loan? 

Barring further guidance, unless the management company is a PEO or other payroll provider, then the management  
company would apply for the loan since they have the responsibility for the payroll costs.
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QUESTION ANSWER
How long is the employer required 
to retain employees after the 8-week 
period?

At this time, there is no guidance requiring an employer to retain employees after the 8-week period (June 30 plus one 
day).

How are retirement plan costs treated 
for loan forgiveness?  

The SBA’s PPP FAQs dated April 6, 2020 clarified (in FAQ #7) that employer contributions to defined benefit or defined 
contribution retirement plans should be included as “retirement” benefits when calculating “payroll costs.” In the absence 
of further guidance, below are some interpretations from a retirement industry trade association of what retirement plan 
contributions might be included as “payroll costs” for the PPP loan and loan forgiveness.

Would the employer paid state  
unemployment insurance be included 
as payroll costs?

Yes, you should include the state unemployment insurance.

Would the workers compensation pay-
ment be included as payroll costs?

There is no current guidance on whether to include workers compensation and banks are differing in their  
interpretation.  

What will happen if an employee ap-
plies for unemployment  
compensation waiting for the  
employer to receive the PPP loan and 
then the employer backpays the em-
ployee?

We are aware of this issue, but there has been no guidance to address how this situation should be treated.

Since many businesses are required to 
be closed by state mandates, will the 
June 30 date be extended?

At this time, we have not seen any legislation extending the 6/30/2020 date.  The goal was to keep employees working 
and paid during this time.

Can a self-employed individual  
qualify for a PPP?  If so, when are the 
applications permitted?

Yes, starting on 4/10/2020.  The SBA issued guidance on April 14, 2020 on how to apply the PPP loan provisions to 
self-employed individuals and that will be covered on the webcast on Friday April 17.

When is a self-employed individual 
eligible for a PPP loan?

A self-employed individual who files Form 1040, Schedule C is eligible for a PPP loan if: 
 
•  You were in operation on February 15, 2020;  
•  You are an individual with self-employment income (such as an independent contractor or a sole proprietor);  
•  Your principal place of residence is in the United States; and  
•  You filed or will file a Form 1040 Schedule C for 2019. 

Can partner in a partnership submit a 
separate PPP loan application as being 
self-employed?

No, partners in a partnership may not submit a separate PPP application for themselves as being self-employed.   The SBA 
Administrator has determined, in consultation with the Secretary of Treasury, that limiting a partnership and its partners 
to one PPP loan was necessary to help ensure that as many eligible borrowers as possible obtain the PPP loans. 

4



B R I S B A N E  C O N S U LT I N G  G R O U P :  C A R E S  A C T  A N D  C O V I D - 1 9  FA Q S

Brisbane Consulting Group |  369 Franklin Street | Buffalo, NY 14202 |  716.856.3300 |  www.briscon.com              page    

QUESTION ANSWER
How is the partner’s  
self-employment income treated?

The self-employment income of general active partners may be reported as payroll costs, up to $100,000 annualized, on a 
PPP loan application filed by or on behalf of the partnership.

What if someone is self-employed and 
in operation on 2/15/2020, but was not 
in operation in 2019?

The SBA will issue additional guidance for those individuals with self-employment income who (i) were not in operation in 
2019, but who were in operation on 2/15/2020, and (ii) will file a Form 1040 Schedule C for 2020.

If you are self-employed with no 
employees, how do you calculate the 
maximum loan amount?

The following methodology should be used to calculate your maximum loan amount: 
 

•  Step 1: Find your 2019 IRS Form 1040 Schedule C line 31 net profit amount (if you have not yet filed a 2019 return,  
    complete Schedule C and compute the value). If this amount is over $100,000, reduce it to $100,000. If this amount is  
    zero or less, you are not eligible for a PPP loan.
•  Step 2: Calculate the average monthly net profit amount (divide the amount from Step 1 by 12).
•  Step 3: Multiply the average monthly net profit amount from Step 2 by 2.5.
•  Step 4: Add the outstanding amount of any Economic Injury Disaster Loan (EIDL) made between January 31,  
    2020 and April 3, 2020 that you seek to refinance, less the amount of any advance under an EIDL COVID-19  
    loan (because it does not have to be repaid).

What documentation is required for 
self-employed individuals with no  
employees?

Regardless of whether you have filed a 2019 tax return with the IRS, you must provide the 2019 Form 1040 Schedule C 
with your PPP loan application to substantiate the applied-for PPP loan amount and a 2019 IRS Form 1099-MISC detailing 
nonemployee compensation received (box 7), invoice, bank statement, or book of record that establishes you are  
self-employed. You must provide a 2020 invoice, bank statement, or book of record to establish you were in operation on 
or around February 15, 2020.
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QUESTION ANSWER

How do you calculate the maximum 
loan amount if you have  
employees?

If you have employees, the calculation is as follows:
Step 1: Compute 2019 payroll by adding the following:
•  Your 2019 Form 1040 Schedule C line 31 net profit amount (if you have not yet filed a 2019 return, complete Schedule C  
    and compute the value), up to $100,000 annualized, if this amount is over $100,000, reduce it to $100,000, if this  
    amount is less than zero, set this amount at zero;
•  2019 gross wages and tips paid to your employees whose principal place of residence is in the United States computed  
    using 2019 IRS Form 941 Taxable Medicare wages & tips (line 5c- column 1) from each quarter plus any pre-tax  
    employee contributions for health insurance or other fringe benefits excluded from Taxable Medicare wages & tips; 
    subtract any amounts paid to any individual employee in excess of $100,000 annualized and any amounts paid to any  
    employee whose principal place of residence is outside the United States; and
•  2019 employer health insurance contributions (health insurance component of Form 1040 Schedule C line 14),  
    retirement contributions (Form 1040 Schedule C line 19), and state and local taxes assessed on employee compensation  
    (primarily under state laws commonly referred to as the State Unemployment Tax Act or SUTA from state quarterly  
    wage reporting forms).
Step 2: Calculate the average monthly amount (divide the amount from Step 1 by 12).
Step 3: Multiply the average monthly amount from Step 2 by 2.5.
Step 4: Add the outstanding amount of any EIDL made between January 31, 2020 and April 3, 2020 that you seek to  
refinance, less the amount of any advance under an EIDL COVID-19 loan (because it does not have to be repaid).

What documentation is required if you 
are self-employed with  
employees?

Regardless of whether you have filed a 2019 tax return with the IRS, you must supply your 2019 Form 1040 Schedule C, 
Form 941 (or other tax forms or equivalent payroll processor records containing similar information) and state quarterly 
wage unemployment insurance tax reporting forms from each quarter in 2019 or equivalent payroll processor records, 
along with evidence of any retirement and health insurance contributions, if applicable. A payroll statement or similar 
documentation from the pay period that covered February 15, 2020 must be provided to establish you were in operation 
on February 15, 2020.
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QUESTION ANSWER

How may a self-employed individual 
use PPP loan proceeds?

The proceeds of a PPP loan are to be used for the following:
•  Owner compensation replacement calculated based on 2019 net profit.
•  Employee payroll costs for employees whose principal place of residence is in the United States, if you have employees.
•  Mortgage interest payments (but not mortgage prepayments or principal payments) on any business mortgage  
    obligation on real or personal property (e.g., the interest on your mortgage for the warehouse you purchased to store  
    business equipment or the interest on an auto loan for a vehicle you use to perform your business), business rent  
    payments (e.g., the warehouse where you store business equipment or the vehicle you use to perform your business),  
    and business utility payments (e.g., the cost of electricity in the warehouse you rent or gas you use driving your  
    business vehicle). You must have claimed or be entitled to claim a deduction for such expenses on your 2019 Form 1040  
    Schedule C for them to be a permissible use during the eight-week period following the first disbursement of the loan  
    (the “covered period”). For example, if you did not claim or are not entitled to claim utilities expenses on your 2019  
    Form 1040 Schedule C, you cannot use the proceeds for utilities during the covered period. 
•  Interest payments on any other debt obligations that were incurred before February 15, 2020 (such amounts are not  
    eligible for PPP loan forgiveness). 
•  Refinancing an SBA EIDL loan made between January 31, 2020 and April 3, 2020 (maturity will be reset to PPP’s  
    maturity of two years). If you received an SBA EIDL loan from January 31, 2020 through April 3, 2020, you can apply for  
    a PPP loan. If your EIDL loan was not used for payroll costs, it does not affect your eligibility for a PPP loan. If your EIDL  
    loan was used for payroll costs, your PPP loan must be used to refinance your EIDL loan. Proceeds from any advance up  
    to $10,000 on the EIDL loan will be deducted from the loan forgiveness amount on the PPP loan.

Is fuel used in driving your business 
vehicle considered a utility payment? Yes, it would be considered a utility payment.

Does the 75% restriction apply for 
self-employed individuals?

Yes.  At least 75 percent of the PPP loan proceeds must be used for payroll costs. For purposes of determining the  
percentage of use of proceeds for payroll costs (but not for forgiveness purposes), the amount of any refinanced EIDL will 
be included. 
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QUESTION ANSWER

What is the amount of loan  
forgiveness for self-employed  
individuals?

The amount of loan forgiveness can be up to the full principal amount of the loan plus accrued interest. The actual 
amount of loan forgiveness will depend, in part, on the total amount spent over the covered period on:
•  Payroll costs including salary, wages, and tips, up to $100,000 of annualized pay per employee (for eight weeks, a  
    maximum of $15,385 per individual), as well as covered benefits for employees (but not owners), including health care  
    expenses, retirement contributions, and state taxes imposed on employee payroll paid by the employer (such as  
    unemployment insurance premiums);
•  Owner compensation replacement, calculated based on 2019 net profit, with forgiveness of such amounts limited to  
    eight weeks’ worth (8/52) of 2019 net profit, but excluding any qualified sick leave equivalent amount for which a credit  
    is claimed under section 7002 of the Families First Coronavirus Response Act (FFCRA) (Public Law 116-127) or qualified  
    family leave equivalent amount for which a credit is claimed under section 7004 of FFCRA;
•  Payments of interest on mortgage obligations on real or personal property incurred before February 15, 2020, to the  
    extent they are deductible on Form 1040 Schedule C (business mortgage payments);
•  Rent payments on lease agreements in force before February 15, 2020, to the extent they are deductible on Form 1040  
    Schedule C (business rent payments); and 
•  Utility payments under service agreements dated before February 15, 2020 to the extent they are deductible on Form  
    1040 Schedule C (business utility payments).

Are covered benefits included as com-
pensation for self-employed  
individuals?

No.   Amounts eligible for forgiveness do not include any covered benefits for owners of businesses. Forgiveness  
relating to owner compensation replacement is generally limited to 8/52 of 2019 net profit rather than owner  
compensation during the covered period.

What documentation is required to be 
submitted to the lender for the loan 
forgiveness?

In addition to the borrower certification required by Section 1106(e)(3) of the Act, to substantiate a request for loan 
forgiveness, if you have employees, you should submit Form 941 and state quarterly wage unemployment insurance tax 
reporting forms or equivalent payroll processor records that best correspond to the covered period (with evidence of 
any retirement and health insurance contributions). Whether or not you have employees, you must submit evidence of 
business rent, business mortgage interest payments on real or personal property, or business utility payments during the 
covered period if you used loan proceeds for those purposes.  The 2019 Form 1040 Schedule C that was provided at the 
time of the PPP loan application must be used to determine the amount of net profit allocated to the owner for the eight-
week covered period. 

How is the maximum amount of the 
loan available under the PPP  
determined?

The calculation of the maximum amount of the loan is based on the yearly salary and then allocated on a monthly basis, 
not $8,333.33/month.  Pursuant to Section 2 (e), the maximum loan amount   that can be borrowed is based on the  
aggregate payroll costs for the last twelve months.  Compensation in excess of the annual salary (or amounts paid to an  
independent contractor/sole proprietor) of $100,000 is subtracted.  The average monthly payroll costs are then  
determined.  

Are independent contractors included 
in the FTE count when applying for an 
SBA loan?

Independent contractors will not be included in an employer’s payroll and independent contractors must apply for their 
own loans (Section 2(h)).
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QUESTION ANSWER

For purposes of calculating the  
maximum loan amount, what is includ-
ed in the salary calculation?

There are varying interpretations in determining “salary” in step 2 of the calculation to determine the loan amount.   The 
text of the CARES Act appears to define “compensation” as ALL costs for an employee.  The instructions to the SBA  
application seem to confirm this conclusion, by stating that average monthly payroll excludes “costs” over $100,000 on an 
annualized basis.  However, the interim guidance states that payroll costs exclude “the compensation of an individual  
employee in excess of an annual salary of $100,000.”  As such, the SBA Q&A could be interpreted to allow for separation 
of costs such that compensation would include salary, wages, commissions or similar compensation allowing the other 
forms of payment not to be restricted in the $100,000 limitation calculation.  Marco Rubio has stated that the intent of 
the law was to include all cost.   
 

The link from Forbes has a nice summary of the issue: https://www.forbes.com/sites/anthonynitti/2020/04/05/paycheck-
protection-program-loans-three-things-the-sba-and-banks-need-to-agree-on-now/#7d174e641a32 
 

We expect to see clarification of this any day now and will provide that information after it immediately is issued.

In determining the loan amount, are 
any tax payments netted against payroll 
costs?

In determining the loan amount, FICA contributions, Railroad retirement act taxes and income taxes required to be  
withheld should not be netted against payroll costs.  The payroll costs should be at a gross amount, not net.  Section 2 (e) 
provides the loan calculation and refers to Section 2 (f) to define “payroll costs”.   The FICA contributions, Railroad  
retirement taxes and income tax withholdings are for 2020, not 2019.  As such they will not impact the 2019 average 
monthly payroll amounts. 

What is my interest rate under the PPP 
program?

The interest rate was increased to 1%, up from the previous Treasury guidance that announced a .05% interest rate.   Also, 
the term of the loan is two years, rather than the ten-year period.  

What is the maturity date on a PPP 
loan? The maturity is two years.  

How is loan forgiveness calculated for 
PPP purposes?

The rules in Section 2(o) provide guidance on calculating the amount of loan forgiveness.  The guidance requires that at 
least 75% of the loan proceeds must be used for payroll costs despite the statutory text which allowed for use of the funds 
for payroll, mortgage interest, lease payments and utility payments.  The Rule formalizes the informal guidance that not 
more than 25% of the forgiveness can be used for rent, mortgage interest or utility payments.  This is in keeping with the 
goal of keeping workers employed.  
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QUESTION ANSWER

Are any businesses ineligible for the 
PPP loans?

Businesses that are not eligible for PPP loans are identified in 13 CFR 120.110 and described further in SBA’s Standard 
Operating Procedure (SOP) 50 10, Subpart B, Chapter 2, except that nonprofit organizations authorized under the Act are 
eligible. 
 

Section 120.110 of the Act provides guidance on which businesses are not eligible for the PPP loan.  Below is a listing of 
the common businesses that will not qualify: 
a. Financial businesses primarily engaged in the business of lending, such as banks, finance companies, and factors (pawn 
shops, although engaged in lending, may qualify in some circumstances); 
b. Passive businesses owned by developers and landlords that do not actively use or occupy the assets acquired or im-
proved with the loan proceeds (except Eligible Passive Companies under §120.111); 
c. Life insurance companies; 
d. Businesses located in a foreign country (business in the U.S. owned by aliens may qualify); 
e. Private clubs and businesses which limit the number of memberships for reasons other than capacity; 
f. Businesses primarily engaged in political or lobbying activities

Are nonprofit organizations eligible to 
apply for a PPP loan?

Businesses that are not eligible for PPP loans are identified in 13 CFR 120.110 and described further in SBA’s Standard 
Operating Procedure (SOP) 50 10, Subpart B, Chapter 2, except that nonprofit organizations authorized under the Act are 
eligible.

Are foreign businesses eligible for the 
PPP loan? No, businesses located in a foreign country are not eligible. Businesses in the U.S., owned by aliens, may however qualify.

When analyzing the retention credit, is 
it included in taxable income?  If we’re 
reducing payroll expense, then is it true 
that book income effectively increases, 
so a taxpayer would be paying tax at 
21%?

For retention credit, it’s a reduction in expense in the period the cash is actually received (e.g. one may accrue in April and 
then net in compensation expense when the cash is received).  

Does the CARES Act address any book/
tax differences related to the retention 
credit? 

Under Section 2301(e) of the act, it states similar rules to Section 280C(a) shall apply.  Section 280C(a) states no deduction 
is allowed for the portion of wages or salaries that are paid or incurred for the year for which certain employment credits 
are received.  So from a tax standpoint, we get no deduction for the wages, and the credit does not create taxable income 
so the amount is a wash.  From a GAAP standpoint, the credit would be a reduction to expense.  Traditionally employment 
credits just reduce income tax liability and would run through the income tax expense line as a benefit.  The retention 
credit here is applied against payroll taxes and is fully refundable – so presumably reduces compensation expense.  

Does the CARES Act address any book/
tax differences related to the SS  
deferral? 

For the payroll tax deferment, we have a traditional timing difference.  GAAP books the expense and liability in 2020.  For 
tax, we take the deduction when paid.
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QUESTION ANSWER

May an Eligible Employer receive both 
the tax credits for the qualified leave 
wages under the FFCRA and the  
Employee Retention Credit under the 
CARES Act?

Yes, if an Eligible Employer also meets the requirements for the Employee Retention Credit, it may receive both credits, 
but not for the same wage payments.  
 

Section 2301 of the CARES Act allows certain employer subject to a full or partial closure due to COVID-19 or experiencing 
a significant decline in gross receipts a tax credit for retaining their employees. This employee retention credit is equal to 
50% of qualified wages (including allocable qualified health plan expenses) paid to employees after March 12, 2020 and 
before January 1, 20201, up to $10,000 in qualified wages for each employee for all calendar quarters. However, the  
qualified wages for the Employee Retention Credit do not include the amount of qualified leave wages for which the  
employer received TAX credits under THE FFCRA.

May an Eligible Employer receive both 
the tax credits for qualified leave wages 
under the FFCRA and a Small Business 
Interruption Loan under the CARES Act?

Yes. However, if an Eligible Employer receives tax credits for qualified leave wages, those wages are not eligible as "payroll 
costs" for purposes of receiving loan forgiveness under Section 1106 of the CARES Act.

Has there been any guidance issued for 
PE companies related to any  
modifications to the affiliations rules so 
they become eligible for the PPP loan 
and loan forgiveness?

As of April 2, 2020, we have not received clear guidance but are expecting Treasury to come out with some new guidance 
for lenders. We haven’t heard of any solid movement on the affiliation rule. This is on the Secretary level and he doesn’t 
want any changes to benefit PE and VC. Prospects are unclear at this point.

Does the Chamber have any views 
on whether there will be relief under 
the Affiliates definition for PE and VC 
Funds? 

As of April 2, 2020, we have not received clear guidance but are expecting Treasury to come out with some new guidance 
for lenders. We haven’t heard of any solid movement on the affiliation rule. This is on the Secretary level and he doesn’t 
want any changes to benefit PE and VC. Prospects are unclear at this point.

What is Brisbane's stance on what type 
of actions may indicate agent status 
when advising clients?

We should not be acting as an agent, signing the loan application, etc.  This creates legal and independence issues.   
Helping a client complete the application is fine, but signing the application or acting in the capacity as an agent in any 
way is not something we can or should not do.  

Has guidance been issued on whether 
a consolidated “C” with multiple subs, 
each of which has less than 500  
employees, receive one $10mm loan or 
does the company have to apply for a 
loan for each sub?

There is an SBA affiliations test that applies (except for NAIC code 72 for the restaurant and hospitality industry). The  
guidance would therefore bunch together a consolidated group.  Unless the client is in code NAIC 72, the company is 
eligible to apply for just one loan.

For SBA purposes, how is the number 
of employees calculated?

The SBA requires the calculation of the 500 employees to be made on a trailing twelve month average prior to the loan 
application. Total part time and full time employees are added up for each month, the 12 months are totaled and then 
divided by twelve.

For SBA purposes, does the employee 
count include part time employees?

The SBA requires the calculation of the 500 employees to be made on a trailing twelve month average prior to the loan 
application. Total part time and full time employees are added up for each month, the 12 months are totaled and then 
divided by twelve.
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QUESTION ANSWER
Are employees pursuant to a contract 
with a PEO (Professional Employee 
Organization) treated as employees for 
the employee count under a 7(a) loan?

Yes, employees that work for a company pursuant to a contract with an professional employee organization are treated as 
your employees for purposes of a 7(a) loan.

For clients that use professional em-
ployer organizations, temp agencies 
or leasing agencies to provide leased 
employees, is the amount paid to those 
PEOs and agencies included in the 
payroll cost? Additionally, are "leased" 
employees counted as FTEs?

Yes, employees that work for a company pursuant to a contract with an professional employee organization are treated as 
your employees for purposes of a 7(a) loan.

For SBA loan application purposes, how 
is an FTE defined?

(1) Look to the # of pay periods you have for the year. (2) Count the number of EE’s for each of the pay periods from April 
1, 2019 to March 31, 2020. (3) Add the counts for each of the pay periods together and divide by the number of pay  
periods. 
 

FTE for rules of loan forgiveness: Rules applied under IRC 4980H according to the Affordable Care Act, which states a full 
time equivalent is anyone that works at least 30 hours per week. I would use 30 hours weekly as your guide for a FTE.

Is it correct that anyone terminated  
between 2/15 – 4/26 (30 days  
after enactment) is excluded from the 
reduction if they are re-hired by June 
30?  Does this also imply that anyone 
terminated after 4/27 and re-hired  
before June 30 is factored as a  
reduction during the covered loan 
period? 

Yes; however, you must ensure that at least 75% of the proceeds are used for payroll costs during the 8 weeks.

Does the recently enacted CARES Act 
definition of employee include staffing/
leased employees? For example, we 
pay a fee to a staffing company and 
they cover their benefits, etc.

Yes, those individuals are included. All individuals employed on a full time, part-time or other basis. This included  
employees form Temp agencies.

The SBA loans refer to using FTE’s to 
determine if the amount of potential 
forgiveness should be reduced. How 
many hours per week is considered for 
an FTE? 

The ACA definitely set 30 hours as the standard for “full time employee” and when calculated FTE you sum all the hours 
for variable employees and convert them to FTE based on the 30 hours per week.  ACA treats any person who holds a full 
time position as 1 FTE and then you do the math for variable employees and add the results. 
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QUESTION ANSWER
If a company starts paying employees 
who used to work 40 hours only for 30 
hours.  Is that employee is still one FTE?

Yes; however, you will need to watch the payroll cost reduction rules if you pay them less for the reduced hours. Since the 
40 hour employee = 1 FTE and the 30 hour employee = 1 FTE, there would not be a reduction. 

Is a company eligible for both the SBA 
loan and retention credit?

Receiving an SBA loan disqualifies an otherwise eligible employer from taking advantage of the retention credit. In other 
words, it appears the disqualifier is receiving the loan itself and not receiving loan forgiveness. According to 2301(j), “If an 
eligible employer receives a covered loan under paragraph (36) of section 7(a) of the Small Business Act (15 U.S.C. 636(a)), 
as added by section 1102 of this Act, such employer shall not be eligible for the credit under this section.

Is a company eligible for both the 
deferral of employer payroll taxes if the 
SBA loan is forgiven?

The deferral of employer payroll taxes is indeed not allowed if a SBA loan is forgiven under certain sections. But, loan  
forgiveness has no bearing on the retention credit – the retention is cut off by receiving the particular type of SBA loan 
noted above. According to 2302(a)(3), “This subsection shall not apply to any taxpayer if such taxpayer has had  
indebtedness forgiven under section 1106 of this Act with respect to a loan under paragraph (36) of section 7(a) of the 
Small Business Act (15 U.S.C. 636(a)), as added by section 1102 of this Act, or indebtedness forgiven under section 1109 of 
this Act.”

Is there any exception for PE or VC with 
regard to the 500 employee rule?

There is no exception for private equity or VC company’s in the CARES act – the 500 employee rule applies to each  
applicant company.  If there is an affiliated group, you must work through the published SBA affiliation rules to determine 
if the employees from related companies need to be grouped together in to one, or if they can stand alone as separate 
companies. 

If participating in the PPP program, am 
I also eligible for the employer social 
security tax credit?

The law basically says that if you are participating in the PPP program then you are NOT eligible to participate in the 
employer social security tax 50% credit under the CARES act and you are NOT eligible to defer employer social security 
taxes to 2021 under the CARES act. I don’t see any guidance or exception for the time period until the PPP loan proceeds 
are actually received. If you participate in the PPP loan program, then you will have to submit payroll taxes based on the 
ordinary and customary due dates without any deferral and without any 50% employer payroll tax credit. 

Can I apply for more than one PPP 
loan?

No.  The Administrator, in consultation with the Secretary, determined that no eligible borrower may receive more than 
one PPP loan.  This means that if you apply for a PPP loan you should consider applying for the maximum amount. While 
the Act does not expressly provide that each eligible borrower may only receive one PPP loan, the Administrator has 
determined, in consultation with the Secretary, that because all PPP loans must be made on or before June 30, 2020, a 
one loan per borrower limitation is necessary to help ensure that as many eligible borrowers as possible may obtain a PPP 
loan.  This limitation will also help advance Congress’ goal of keeping workers paid and employed across the United States. 

Can I use e-signatures or e-consents if a 
borrower has multiple owners? Yes, e-signature or e-consents can be used regardless of the number of owners.

Is the PPP “first-come, first-served?” Yes

When will I have to begin paying  
principal and interest on my PPP loan?

You will not have to make any payments for six months following the date of disbursement of the loan.  However,  
interest will continue to accrue on PPP loans during this six-month deferment.  The Act authorizes the Administrator 
to defer loan payments for up to one year.  The Administrator determined, in consultation with the Secretary, that a 
six-month deferment period is appropriate in light of the modest interest rate (one percent) on PPP loans and the loan 
forgiveness provisions contained in the Act.
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QUESTION ANSWER

Can my PPP loan be forgiven in whole 
or in part?

Yes.  The amount of loan forgiveness can be up to the full principal amount of the loan and any accrued interest.  That is, 
the borrower will not be responsible for any loan payment if the borrower uses all of the loan proceeds for forgivable  
purposes described below and employee and compensation levels  are maintained.  The actual amount of loan  
forgiveness will depend, in part, on the total amount of payroll costs, payments of interest on mortgage obligations 
incurred before February 15, 2020, rent payments on leases dated before February 15, 2020, and utility payments under 
service agreements dated before February 15, 2020, over the eight-week period following the date of the loan.   
However, not more than 25 percent of the loan forgiveness amount may be attributable to non-payroll costs.  While the 
Act provides that borrowers are eligible for forgiveness in an amount equal to the sum of payroll costs and any payments 
of mortgage interest, rent, and utilities, the Administrator has determined that the non-payroll portion of the forgivable 
loan amount should be limited to effectuate the core purpose of the statute and ensure finite program resources are 
devoted primarily to payroll.  The Administrator has determined in consultation with the Secretary that 75 percent is 
an appropriate percentage in light of the Act’s overarching focus on keeping workers paid and employed.  Further, the 
Administrator and the Secretary believe that applying this threshold to loan forgiveness is consistent with the structure of 
the Act, which provides a loan amount 75 percent of which is equivalent to eight weeks of payroll (8 weeks / 2.5 months 
= 56 days / 76 days = 74 percent rounded up to 75 percent).  Limiting non-payroll costs to 25 percent of the forgiveness 
amount will align these elements of the program, and will also help to ensure that the finite appropriations available for 
PPP loan forgiveness are directed toward payroll protection.  SBA will issue additional guidance on loan forgiveness. 

What forms do I need and how do I 
submit an application?

The applicant must submit SBA Form 2483 (Paycheck Protection Program Application Form) and payroll documentation, 
as described above.  The lender must submit SBA Form 2484 (Paycheck Protection Program Lender’s Application for 7(a) 
Loan Guaranty) electronically in accordance with program requirements and maintain the forms and supporting  
documentation in its files.

How can PPP loans be used?

The proceeds of a PPP loan are to be used for: 
a. Payroll costs (as defined in the Act and in 2.f.); 
b. Costs related to the continuation of group health care benefits during periods of paid sick, medical, or family leave, and 
insurance premiums; 
c. Mortgage interest payments (but not mortgage prepayments or principal payments); 
d. Rent payments; 
e. Utility payments; 
f. Interest payments on any other debt obligations that were incurred before February 15, 2020; and/or 
g. Refinancing an SBA EIDL loan made between January 31, 2020 and April 3, 2020.  If you received an SBA EIDL loan from 
January 31, 2020 through April 3, 2020, you can apply for a PPP loan.  If your EIDL loan was not used for payroll costs, it 
does not affect your eligibility for a PPP loan.  If your EIDL loan was used for payroll costs, your PPP loan must be used 
to refinance your EIDL loan.  Proceeds from any advance up to $10,000 on the EIDL loan will be deducted from the loan 
forgiveness amount on the PPP loan.

 14



B R I S B A N E  C O N S U LT I N G  G R O U P :  C A R E S  A C T  A N D  C O V I D - 1 9  FA Q S

Brisbane Consulting Group |  369 Franklin Street | Buffalo, NY 14202 |  716.856.3300 |  www.briscon.com              page    

QUESTION ANSWER

What happens if PPP loan funds are 
misused?

If you use PPP funds for unauthorized purposes, SBA will direct you to repay those amounts.  If you knowingly 
use the funds for unauthorized purposes, you will be subject to additional liability such as charges for fraud.  If 
one of your shareholders, members, or partners uses PPP funds for unauthorized purposes, SBA will have  
recourse against the shareholder, member, or partner for the unauthorized use.

When calculating the loan amount, are 
FICA and FIT withholding included?

When calculating loan amount, FICA (employee and employer portions) and FIT withholding ARE included in the 
calculation, except to the extent they are from the covered period Feb 15, 2020-June 30, 2020. Any withholding 
amounts for items like federal or state income tax, or the employee portion of FICA would be included in the 
salary or wage amount.

Are SBA loan terms the same for  
everyone? Yes

How will SBA loan amounts be  
forgiven?

The loan amounts will be forgiven as long as:  
i. The loan proceeds are used to cover payroll costs, and most mortgage interest, rent, and utility costs over the 8 week 
period after the loan is made; and 
ii. Employee and compensation levels are maintained.

When can I apply for the SBA loan?

i. Starting April 3, 2020, small businesses and sole proprietorships can apply for and receive loans to cover their payroll 
and other certain expenses through existing SBA lenders. 
ii. Starting April 10, 2020, independent contractors and self-employed individuals can apply for and receive loans to cover 
their payroll and other certain expenses through existing SBA lenders. 
iii. Other regulated lenders will be available to make these loans as soon as they are approved and enrolled in the  
program.

Where can I apply for an SBA loan?

You can apply through any existing SBA lender or through any federally insured depository institution, federally insured 
credit union, and Farm Credit System institution that is participating. Other regulated lenders will be available to make 
these loans once they are approved and enrolled in the program. You should consult with your local lender as to whether 
it is participating. Visit www.sba.gov for a list of SBA lenders.  

Who can apply for an SBA loan?

All businesses – including nonprofits, veterans organizations, Tribal business concerns, sole proprietorships, self-employed 
individuals, and independent contractors – with 500 or fewer employees can apply. Businesses in certain industries can 
have more than 500 employees if they meet applicable SBA employee-based size standards for those industries. 
 

For this program, the SBA’s affiliation standards are waived for small businesses (1) in the hotel and food services  
industries; or (2) that are franchises in the SBA’s Franchise Directory; or (3) that receive financial assistance from small 
business investment companies licensed by the SBA. Additional guidance may be released as appropriate. 

What documentation do I need to  
apply for an SBA loan?

You will need to complete the Paycheck Protection Program loan application and submit the application with the required 
documentation to an approved lender that is available to process your application by June 30, 2020. You will also need to 
provide your lender with payroll documentation. 
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QUESTION ANSWER

How long will the PPP program last? Although the program is open until June 30, 2020, we encourage you to apply as quickly as you can because there is a 
funding cap and lenders need time to process your loan.

Do I need to first look for other funds 
before applying to this program? 

No. We are waiving the usual SBA requirement that you try to obtain some or all of the loan funds from other sources 
(i.e., we are waiving the Credit Elsewhere requirement). 

How many loans can I take out under 
this program? Only one. 

For SBA loan purposes, what counts as 
payroll costs?

Payroll costs include: 
i. Salary, wages, commissions, or tips (capped at $100,000 on an annualized basis for each employee); 
ii. Employee benefits including costs for vacation, parental, family, medical, or sick leave; allowance for separation or  
dismissal; payments required for the provisions of group health care benefits including insurance premiums; and payment 
of any retirement benefit; 
iii. State and local taxes assessed on compensation; and 
iv. For a sole proprietor or independent contractor: wages, commissions, income, or net earnings from self-employment, 
capped at $100,000 on an annualized basis for each employee.

What can I use these loans for? 

You should use the proceeds from these loans on your:  
i. Payroll costs, including benefits; 
ii. Interest on mortgage obligations, incurred before February 15, 2020; 
iii. Rent, under lease agreements in force before February 15, 2020; and 
iv. Utilities, for which service began before February 15, 2020.

How large can my loan be under the 
PPP program?

Loans can be for up to two months of your average monthly payroll costs from the last year plus an additional 25% of that 
amount. That amount is subject to a $10 million cap. If you are a seasonal or new business, you will use different  
applicable time periods for your calculation. Payroll costs will be capped at $100,000 annualized for each employee.  

How much of my loan will be forgiven 
under the PPP program?

You will owe money when your loan is due if you use the loan amount for anything other than payroll costs, mortgage 
interest, rent, and utilities payments over the 8 weeks after getting the loan. Due to likely high subscription, it is  
anticipated that not more than 25% of the forgiven amount may be for non-payroll costs. You will also owe money if you 
do not maintain your staff and payroll.  
 

i. Number of Staff: Your loan forgiveness will be reduced if you decrease your full-time employee headcount. 
ii. Level of Payroll: Your loan forgiveness will also be reduced if you decrease salaries and wages by more than 25% for any 
employee that made less than $100,000 annualized in 2019. 
iii. Re-Hiring: You have until June 30, 2020 to restore your full-time employment and salary levels for any changes made 
between February 15, 2020 and April 26, 2020.

How can I request loan forgiveness 
under the PPP program?

You can submit a request to the lender that is servicing the loan. The request will include documents that verify the  
number of full-time equivalent employees and pay rates, as well as the payments on eligible mortgage, lease, and utility 
obligations. You must certify that the documents are true and that you used the forgiveness amount to keep employees 
and make eligible mortgage interest, rent, and utility payments. The lender must make a decision on the forgiveness  
within 60 days.  
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QUESTION ANSWER
When do I need to start paying interest 
on my loan under the PPP program? All payments are deferred for 6 months; however, interest will continue to accrue over this period. 

When is my loan due under the PPP 
program? In 2 years. 

Can I pay my loan earlier than 2 years 
under the PPP program? Yes. There are no prepayment penalties or fees. 

Do I need to pledge any collateral for a 
loan received under the PPP? No. No collateral is required.  

Do I need to personally guarantee a 
loan obtained through the PPP?

No. There is no personal guarantee requirement. *However, if the proceeds are used for fraudulent purposes, the U.S. 
government will pursue criminal charges against you.*  

Are payments made under union  
contracts related to pension funds 
during the covered period qualified as 
payroll costs?

There is currently no guidance on whether employer payments into union pension funds would or would not be included 
as “payroll costs” under the “retirement” category for PPP loans.

For a small (under 10 employees) 
non-seasonal employer that has had 
employees hired and employees leave 
during the prior 12 month period, so 
that both do not have a full-year of  
payroll (or benefits) data - how are 
both calculated when applying for the 
PPP?

For any person that worked less than a year you would need to annualize their salary for the  year.  Then, that salary 
would be divided by 12 and allocated per month where the $8,333 would limit it.  What the calculation in our revised 
model does not do for you is annualize any salary that is less than a month. 

Would participating in the payroll tax 
deferral until qualifying and receiving 
SBA PPP funds make us ineligible for 
forgiveness even if we pay all taxes 
owed in the month we receive the PPA 
funds?

The CARES Act makes any taxpayer who has had forgiveness of a PPP loan ineligible for deferral of payroll taxes.  There is 
nthing going the opposite direction to indicate you would not be eligible for forgiveness.  We do not know yet what the 
approach will be to a taxpayer who applies for a loan and is aiming to get a portion or all forgiven.   
 

One more item we are seeking guidance on, but the conversations I have been part of would all suggest that the risk here 
is on potential penalties on the payroll taxes – nothing about losing the forgiveness.

Can a partnership with an over 20% 
foreign partner even qualify for the PPP 
loan? 

There is nothing in the statute or the SBA Interim Final Rule that prohibits a partnership with an over 20% foreign  
partner from qualifying. Additionally, in the SBA application, there used to be a question about foreign ownership, but it 
was removed in the final application 4.3.20. It seems the partnership would qualify as an eligible entity if it has less than 
500 employees  and the employees’ principal place of residence is in the United States. The partnership would need to 
look through the attribution rules to determine the amount of employees it has for purposes of this test.
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QUESTION ANSWER
How are partners going to be handled? 
Will they qualify as a self-employed  
individual for purposes of the PPP loan?

It is Brisbane's understanding that the partnership, and not the partners, apply for the PPP loan. The loan is meant to be 
used continue to pay the employees of the partnership.

Who applies for the PPP loan? A  
partnership or the individual partners?

The partnership applies for the loan and the self employment income allocated to partners (SE share of profits plus  
guaranteed payment subject to SE tax) is part of the payroll costs for purposes of determining the maximum loan amount, 
limited to 100k for that twelve month period prior to the loan for each partner. 

If a partnership is controlled by a 
foreign parent, how are the employees 
counted for purposes of the PPP loan?

If the company is controlled by a foreign parent, then the employees in the parent company have to be counted with the 
employees of the US based sub for purposes of the 500 employee rule.  If there is only a partnership interest and no  
control, then only the US employees have to be counted.

With regard to self-employment  
income, what is included in payroll 
costs?

There is nothing specific to partnerships or partners, K-1 income, etc., however, Brisbane's general consensus is that self  
employment income a partner earns from guaranteed payments for services, as well as any share of income allocated to 
that partner which is considered self employment income, should qualify as “payroll costs”. The self employment income 
total reported on a K-1 form is “payroll cost”.  It should be limited to 100K for each partner in a partnership as it relates to 
the partnership’s maximum loan amount calculation during the twelve month period from April 1, 2019 through March 
31, 2020.

How is the amount of loan forgiveness 
for a loan granted under PPP  
calculated?

Loan forgiveness may be reduced based on the borrower’s employee retention and compensation.  The amount of a loan 
to be forgiven will be reduced pro rata based on: 
i. Any reduction in the average number of full-time equivalent (FTE) employees employed by the borrower during the 
eight-week measurement period beginning on receipt of the loan, as compared to one of the following (at the borrower’s 
election): 
- The average number of FTE employees per month employed between February 15, 2019, and June 30, 2019, or 
- The average number of FTE employees per month employed between January 1, 2020, and February 29, 2020. 
ii. Compensation reductions per employee of more than 25% versus compensation during the most recent full quarter for 
which the employee was employed before the eight-week measurement period. 
iii. However, the loan forgiveness calculation is made without regard to reductions in FTE employees or individual  
employee compensation between February 15, 2020 and 30 days after the date of enactment of the CARES Act, so long as 
such position elimination or compensation reduction is reversed by June 30, 2020.

How are guaranteed payments treated 
for purposes of the PPP loan calculation

Similar for retirement plan purposes, partners are treated as employees so they can be in the business sponsored plan 
(Keogh legislation 70 years ago when self-employed folks could not have plans).  The “compensation” for partners for that 
purpose is set forth in Section 401(c)(1) which refers to "Net Earnings from Self Employment," which we know includes 
guaranteed payments – otherwise our FSPs would not be on our plans.  And partners cannot set up their own plans, as we 
know. Thus, that partners should be treated as employees for PPP loan purposes and Net Earnings form SE is their  
compensation.  That would be limited to the $100,000.  

Are partners in a Partnership or MMLLC 
eligible for the PPP Loan? The entity (i.e. the partnership) applies for the loan so it can continue to make payroll payments and retain its employees. 
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QUESTION ANSWER

Why the distinction between sole  
proprietors and subcontractors. Do  
subcontractors count towards the  
borrowing base as additional payroll?

What qualifies as “payroll costs?” Payroll costs consist of compensation to employees (whose principal place of residence 
is the United States) in the form of salary, wages, commissions, or similar compensation; cash tips or the equivalent 
(based on employer records of past tips or, in the absence of such records, a reasonable, good-faith employer estimate of 
such tips); payment for vacation, parental, family, medical, or sick leave; allowance for separation or dismissal;  
payment for the provision of employee benefits consisting of group health care coverage, including insurance  
premiums, and retirement; payment of state and local taxes assessed on compensation of employees; and for an  
independent contractor or sole proprietor, wage, commissions, income, or net earnings from self-employment or similar 
compensation.  Independent contractors can file for their own PPP loan and do not count towards the qualified loan base. 
The self employment income (schedule C net profit) earned by independent contractors does count towards the wage 
base/payroll costs for an independent contractor/sole proprietorship applying for a loan.  The payroll costs of the  
employees of the sole proprietorship count as well.

What is the 10,000 EIDL? Is this on top 
of all other loans and does it get rolled 
into PPP loan? Should clients be doing 
this first?

The EIDL is the SBA Economic Injury Disaster Loan. Here is a link with more information https://www.sba.gov/disaster-as-
sistance/coronavirus-covid-19. 

Are independent contractors included 
in the wages base or payroll costs when 
applying for an SBA loan?

Independent contractors can file for their own CARES act/SBA 7(a) loans.  They are not to be included in the wage base/
payroll costs/FTE’s of another third party business that hires those contractors to provide services. 

What is the definition of "necessary 
to continue the business operations" 
when applying for an SBA loan?

This is the area of the SBA 7(a) loans that makes them subject to “abuse”.  The intent of the law is to keep people on the 
payroll or bring them back on the payroll, and to keep businesses alive.  There is currently no definition or guidance on the 
exact definition.  It’s a tough call.  Brisbane suggested that clients call their banker and talk through the application to see 
if they qualify.  Typical indicators include having to lay off employees or major cash loss/liquidity issues. 

If you don’t spend all of the proceeds in 
the 8 weeks on payroll (75%) or other 
qualified expenses (rent/utilities), can 
you spend the remainder on any other 
expenses or are you required to spend 
the balance on payroll outside of the 
8 weeks? This would essentially mean 
that not all of the loan is forgiveable. 

The law says the loan needs to be spent on payroll costs, mortgage interest, interest on pre-existing debt, rent and  
utilities.  There is nothing in the law that says 75% of what is spent in the “8 weeks” needs to be spent on payroll costs, 
however, SBA guidance now says that. It is Brisbane's stance that whatever is not forgiven after the 8 week period is 
termed out as a loan over the 2 year period but it still needs to be spent on those same categories noted above, just the 
75% requirement for payroll costs is not there.  It can be repaid without penalties as well.
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QUESTION ANSWER
Is there a revenue or net worth limit 
to be concerned about (they do ask for 
revenue on the application?)  It talks 
about 500 employees AND a small 
business concern defined in Section 3 
of the small business. All guidance has 
indicated that the 500 employee limit is 
the focus. 

The basic rule is that there can’t be more than 500 part time and full time employees in the company, or affiliated group.   
There is an exception, SBA has issued size standards that layout industry NAICS codes and the maximum amount of full/
part time employees that can be on the payroll (trailing twelve month average) in order for them to qualify for SBA loans.  
Some industries are allowed more than 500 but you have to check their published requirements.  If an applicant with 
greater than 500 employees goes down that road and finds that to qualify they have to rely on SBA larger employee count 
standards by industry code , they also have to meet SBA maximum size standards as far as revenue goes.  Both revenue 
and employee count in that scenario.

The amount of forgiveness of a PPP 
loan depends on the borrower’s payroll 
costs over an eight-week period; when 
does that eight-week period begin? 

The eight-week period begins on the date the lender makes the first disbursement of the PPP loan to the borrower. The 
lender must make the first disbursement of the loan no later than ten calendar days from the date of loan approval.

Do lenders have to use a promissory 
note provided by SBA or may they use 
their own?

Lenders may use their own promissory note or an SBA form of promissory note.

Are PPP loans for existing customers 
considered new accounts for FinCEN 
Rule CDD purposes?  Are lenders 
required to collect, certify, or verify 
beneficial ownership information in 
accordance with the rule requirements 
for existing customers?

If the PPP loan is being made to an existing customer and the necessary information was previously verified, you do not 
need to re-verify the information.  
 

Furthermore, if federally insured depository institutions and federally insured credit unions eligible to participate in the 
PPP program have not yet collected beneficial ownership information on existing customers, such institutions do not need 
to collect and verify beneficial ownership information for those customers applying for new PPP loans, unless otherwise 
indicated by the lender’s risk-based approach to BSA compliance.

I filed or approved a loan application 
based on the version of the PPP Interim 
Final Rule published on April 2, 2020.  
Do I need to take any action based on 
the updated guidance in these FAQs?

No.  Borrowers and lenders may rely on the laws, rules, and guidance available at the time of the relevant application.  
However, borrowers whose previously submitted loan applications have not yet been processed may revise their  
applications based on clarifications reflected in these FAQs.

How should a borrower account for 
federal taxes when determining its  
payroll costs for purposes of the  
maximum loan amount, allowable uses 
of a PPP loan, and the amount of a loan 
that may be forgiven?

Under the Act, payroll costs are calculated on a gross basis without regard to (i.e., not including subtractions or additions 
based on) federal taxes imposed or withheld, such as the employee’s and employer’s share of Federal Insurance  
Contributions Act (FICA) and income taxes required to be withheld from employees.  As a result, payroll costs are not 
reduced by taxes imposed on an employee and required to be withheld by the employer, but payroll costs do not include 
the employer’s share of payroll tax.  For example, an employee who earned $4,000 per month in gross wages, from which 
$500 in federal taxes was withheld, would count as $4,000 in payroll costs.  The employee would receive $3,500, and $500 
would be paid to the federal government.  However, the employer-side federal payroll taxes imposed on the $4,000 in 
wages are excluded from payroll costs under the statute.
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QUESTION ANSWER

What time period should borrowers use 
to determine their number of  
employees and payroll costs to  
calculate their maximum loan 
amounts?

In general, borrowers can calculate their aggregate payroll costs using data either from the previous 12 months or from 
calendar year 2019.  For seasonal businesses, the applicant may use average monthly payroll for the period between 
February 15, 2019, or March 1, 2019, and June 30, 2019.  An applicant that was not in business from February 15, 2019 to 
June 30, 2019 may use the average monthly payroll costs for the period January 1, 2020 through February 29, 2020.  
 

Borrowers may use their average employment over the same time periods to determine their number of employees, for 
the purposes of applying an employee-based size standard. Alternatively, borrowers may elect to use SBA’s usual  
calculation: the average number of employees per pay period in the 12 completed calendar months prior to the date of 
the loan application (or the average number of employees for each of the pay periods that the business has been  
operational, if it has not been operational for 12 months). 

Are lenders permitted to use their own 
online portals and an electronic form 
that they create to collect the same 
information and certifications as in the 
Borrower Application Form, in order 
to complete implementation of their 
online portals?

Yes.  Lenders may use their own online systems and a form they establish that asks for the same information (using the 
same language) as the Borrower Application Form.  Lenders are still required to send the data to SBA using SBA’s interface.

I need to request a loan to support my 
small business operations in light of 
current economic uncertainty.   
However, I pleaded guilty to a felony 
crime a very long time ago.  Am I still 
eligible for the PPP?

Yes. Businesses are only ineligible if an owner of 20 percent or more of the equity of the applicant is presently incarcerat-
ed, on probation, on parole; subject to an indictment, criminal information, arraignment, or other means by which formal 
criminal charges are brought in any jurisdiction; or, within the last five years, for any felony, has been convicted; pleaded 
guilty; pleaded nolo contendere; been placed on pretrial diversion; or been placed on any form of parole or probation 
(including probation before judgment).

May lenders accept signatures from a 
single individual who is authorized to 
sign on behalf of the borrower?

Yes.  However, the borrower should bear in mind that, as the Borrower Application Form indicates, only an authorized rep-
resentative of the business seeking a loan may sign on behalf of the business.  An individual’s signature as an “Authorized 
Representative of Applicant” is a representation to the lender and to the U.S. government that the signer is authorized to 
make the certifications, including with respect to the applicant and each owner of 20% or more of the applicant’s equity, 
contained in the Borrower Application Form.  Lenders may rely on that representation and accept a single individual’s 
signature on that basis.

What if an eligible borrower contracts 
with a third-party payer such as a  
payroll provider or a Professional  
Employer Organization (PEO) to process 
payroll and report payroll taxes?

SBA recognizes that eligible borrowers that use PEOs or similar payroll providers are required under some state  
registration laws to report wage and other data on the Employer Identification Number (EIN) of the PEO or other payroll 
provider.  In these cases, payroll documentation provided by the payroll provider that indicates the amount of wages and 
payroll taxes reported to the IRS by the payroll provider for the borrower’s employees will be considered acceptable PPP 
loan payroll documentation.  Relevant information from a Schedule R (Form 941), Allocation Schedule for Aggregate Form 
941 Filers, attached to the PEO’s or other payroll provider’s Form 941, Employer’s Quarterly Federal Tax Return, should be 
used if it is available; otherwise, the eligible borrower should obtain a statement from the payroll provider documenting 
the amount of wages and payroll taxes.  In addition, employees of the eligible borrower will not be considered employees 
of the eligible borrower’s payroll provider or PEO. 
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QUESTION ANSWER
My small business is a seasonal  
business whose activity increases from 
April to June.  Considering activity from 
that period would be a more accurate 
reflection of my business’s operations.  
However, my small business was not 
fully ramped up on February 15, 2020.  
Am I still eligible?

In evaluating a borrower’s eligibility, a lender may consider whether a seasonal borrower was in operation on February 15, 
2020 or for an 8-week period between February 15, 2019 and June 30, 2019.

Do PPP loans cover paid sick leave?
Yes.  PPP loans covers payroll costs, including costs for employee vacation, parental, family, medical, and sick leave.   
However, the CARES Act excludes qualified sick and family leave wages for which a credit is allowed under sections 7001 
and 7003 of the Families First Coronavirus Response Act (Public Law 116–127). 

The CARES Act excludes from the  
definition of payroll costs any employee 
compensation in excess of an annual 
salary of $100,000.  Does that exclusion 
apply to all employee benefits of  
monetary value?

No.  The exclusion of compensation in excess of $100,000 annually applies only to cash compensation, not to non-cash 
benefits, including:
• employer contributions to defined-benefit or defined-contribution retirement plans;
• payment for the provision of employee benefits consisting of group health care coverage, including insurance  

premiums; and
• payment of state and local taxes assessed on compensation of employees.

The affiliation rule based on ownership 
(13 C.F.R. 121.301(f)(1)) states that SBA 
will deem a minority shareholder in a 
business to control the business if the 
shareholder has the right to prevent a 
quorum or otherwise block action by 
the board of directors or shareholders.  
If a minority shareholder irrevocably 
gives up those rights, is it still  
considered to be an affiliate of the 
business?

No.  If a minority shareholder in a business irrevocably waives or relinquishes any existing rights specified in 13 C.F.R. 
121.301(f)(1), the minority shareholder would no longer be an affiliate of the business (assuming no other relationship 
that triggers the affiliation rules).

Are borrowers required to apply 
SBA’s affiliation rules under 13 C.F.R. 
121.301(f)?

Yes.  Borrowers must apply the affiliation rules set forth in SBA’s Interim Final Rule on Affiliation.  A borrower must cer-
tify on the Borrower Application Form that the borrower is eligible to receive a PPP loan, and that certification means 
that the borrower is a small business concern as defined in section 3 of the Small Business Act (15 U.S.C. 632), meets the 
applicable SBA employee-based or revenue-based size standard, or meets the tests in SBA’s alternative size standard, after 
applying the affiliation rules, if applicable.  SBA’s existing affiliation exclusions apply to the PPP, including, for example the 
exclusions under 13 CFR 121.103(b)(2).
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QUESTION ANSWER
Are lenders required to make an 
independent determination regarding 
applicability of affiliation rules under 13 
C.F.R. 121.301(f) to borrowers?

No.  It is the responsibility of the borrower to determine which entities (if any) are its affiliates and determine the  
employee headcount of the borrower and its affiliates. Lenders are permitted to rely on borrowers’ certifications.

Does my business have to qualify as a 
small business concern (as defined in 
section 3 of the Small Business Act, 15 
U.S.C. 632) in order to participate in the 
PPP?

No.  In addition to small business concerns, a business is eligible for a PPP loan if the business has 500 or fewer  
employees whose principal place of residence is in the United States, or the business meets the SBA employee-based 
size standards for the industry in which it operates (if applicable).  Similarly, PPP loans are also available for qualifying 
tax-exempt nonprofit organizations described in section 501(c)(3) of the Internal Revenue Code (IRC), tax-exempt veterans 
organization described in section 501(c)(19) of the IRC, and Tribal business concerns described in section 31(b)(2)(C) of the 
Small Business Act that have 500 or fewer employees whose principal place of residence is in the United States, or meet 
the SBA employee-based size standards for the industry in which they operate.

Paragraph 3.b.iii of the PPP Interim 
Final Rule states that lenders must 
“[c]onfirm the dollar amount of  
average monthly payroll costs for the 
preceding calendar year by reviewing 
the payroll documentation submitted 
with the borrower’s application.” Does 
that require the lender to replicate 
every borrower’s calculations?

No. Providing an accurate calculation of payroll costs is the responsibility of the borrower, and the borrower attests to the 
accuracy of those calculations on the Borrower Application Form.  Lenders are expected to perform a good faith review, 
in a reasonable time, of the borrower’s calculations and supporting documents concerning average monthly payroll cost.  
For example, minimal review of calculations based on a payroll report by a recognized third-party payroll processor would 
be reasonable.  In addition, as the PPP Interim Final Rule indicates, lenders may rely on borrower representations,  
including with respect to amounts required to be excluded from payroll costs. 
 

If the lender identifies errors in the borrower’s calculation or material lack of substantiation in the borrower’s supporting 
documents, the lender should work with the borrower to remedy the issue.

Are small business concerns (as defined 
in section 3 of the Small Business Act, 
15 U.S.C. 632) required to have 500 or 
fewer employees to be eligible  
borrowers in the PPP?

No.  Small business concerns can be eligible borrowers even if they have more than 500 employees, as long as they satisfy 
the existing statutory and regulatory definition of a “small business concern” under section 3 of the Small Business Act, 15 
U.S.C. 632.  A business can qualify if it meets the SBA employee-based or revenue-based size standard corresponding to 
its primary industry.  Go to www.sba.gov/size for the industry size standards.   
 

Additionally, a business can qualify for the Paycheck Protection Program as a small business concern if it met both tests in 
SBA’s “alternative size standard” as of March 27, 2020: (1) maximum tangible net worth of the business is not more than 
$15 million; and (2) the average net income after Federal income taxes (excluding any carry-over losses) of the business 
for the two full fiscal years before the date of the application is not more than $5 million. 
 

A business that qualifies as a small business concern under section 3 of the Small Business Act, 15 U.S.C. 632, may  
truthfully attest to its eligibility for PPP loans on the Borrower Application Form, unless otherwise ineligible.

How are guarenteed payments or 
partner income treated for purposes of 
obtaining a PPP loan?

An LLC taxed as a partnership or a partnership would be the “borrower”.  In determining payroll costs for the borrower, it 
would include any self-employment income earned by the partners (guaranteed payment plus share of net profit) plus the 
normal payroll costs per the CARES act for all employees of the company. Brisbane recommends that the applicant attach 
the Schedule SE to show Net Earnings from SE when applying for a PPP loan.   
 

The SE income for partners included in the calculation of loan amounts would be capped at 100K per partner
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QUESTION ANSWER

What deposits and payments of  
employment taxes are employers  
entitled to defer?

Section 2302 of the CARES Act provides that employers may defer the deposit and payment of the employer's portion of 
social security taxes and certain railroad retirement taxes. These are the taxes imposed under section 3111(a) of the  
Internal Revenue Code (the "Code") and, for Railroad employers, so much of the taxes imposed under section 3221(a) of 
the Code as are attributable to the rate in effect under section 3111(a) of the Code (collectively referred to as the  
"employer's share of social security tax"). Employers that received a Paycheck Protection Program loan may not defer the 
deposit and payment of the employer's share of social security tax that is otherwise due after the employer receives a 
decision from the lender that the loan was forgiven. 

When can employers begin deferring 
deposit and payment of the employer's 
share of social security tax without 
incurring failure to deposit and failure 
to pay penalties?

The deferral applies to deposits and payments of the employer's share of social security tax that would otherwise be  
required to be made during the period beginning on March 27, 2020, and ending December 31, 2020. (Section 2302 of 
the CARES Act calls this period the "payroll tax deferral period.")  
 

The Form 941, Employer's QUARTERLY Federal Tax Return, will be revised for the second calendar quarter of 2020 (April - 
June, 2020). Information will be provided in the near future to instruct employers how to reflect the deferred deposits and 
payments otherwise due on or after March 27, 2020 for the first quarter of 2020 (January –March 2020).  In no case will 
Employers be required to make a special election to be able to defer deposits and payments of these employment taxes.

Which employers may defer deposit 
and payment of the employer's share 
of social security tax without incurring 
failure to deposit and failure to pay 
penalties?

All employers may defer the deposit and payment of the employer's share of social security tax. However, employers that 
receive a loan under the Small Business Administration Act, as provided in section 1102 of the CARES Act (the Paycheck 
Protection Program (PPP)), may not defer the deposit and payment of the employer's share of social security tax due on 
or after the date that the PPP loan is forgiven under the CARES Act. 

Can an employer that has applied for 
and received a PPP loan that is not yet 
forgiven defer deposit and payment of 
the employer's share of social security 
tax without incurring failure to deposit 
and failure to pay penalties?

Yes. Employers who have received a PPP loan, but whose loan has not yet been forgiven, may defer deposit and payment 
of the employer's share of social security tax that otherwise would be required to be made beginning on March 27, 2020, 
through the date the lender issues a decision to forgive the loan in accordance with paragraph (g) of section 1106 of the 
CARES Act, without incurring failure to deposit and failure to pay penalties. Once an employer receives a decision from 
its lender that its PPP loan is forgiven, the employer is no longer eligible to defer deposit and payment of the employer's 
share of social security tax due after that date. However, the amount of the deposit and payment of the employer's share 
of social security tax that was deferred through the date that the PPP loan is forgiven continues to be deferred and will be 
due on the "applicable dates.”

Is this ability to defer deposits of the 
employer's share of social security tax 
in addition to the relief provided in  
Notice 2020-22 for deposit of  
employment taxes in anticipation of 
the Families First Coronavirus Relief 
Act (FFCRA) paid leave credits and the 
CARES Act employee retention credit?

Yes. Notice 2020-22 provides relief from the failure to deposit penalty under section 6656 of the Code for not making 
deposits of employment taxes, including taxes withheld from employees, in anticipation of the FFCRA paid leave credits 
and the CARES Act employee retention credit. The ability to defer deposit and payment of the employer's share of social 
security tax under section 2302 of the CARES Act applies to all employers, not just employers entitled to paid leave credits 
and employee retention credits.
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QUESTION ANSWER
Can an employer that is eligible to 
claim refundable paid leave tax  
credits or the employee retention 
credit defer its deposit and payment of 
the employer's share of social security 
tax prior to determining the amount of 
employment tax deposits that it may 
retain in anticipation of these credits, 
the amount of any advance payments 
of these credits, or the amount of any 
refunds with respect to these credits?

Yes. An employer is entitled to defer deposit and payment of the employer's share of social security tax prior to  
determining whether the employer is entitled to the paid leave credits under sections 7001 or 7003 of FFCRA or the 
employee retention credit under section 2301 of the CARES Act, and prior to determining the amount of employment tax 
deposits that it may retain in anticipation of these credits, the amount of any advance payments of these credits, or the 
amount of any refunds with respect to these credits.

What are the applicable dates by which 
deferred deposits of the employer's 
share of social security tax must be 
deposited to be treated as timely (and 
avoid a failure to deposit penalty)?

The deferred deposits of the employer’s share of social security tax must be deposited by the following dates (referred to 
as the “applicable dates”) to be treated as timely (and avoid a failure to deposit penalty):
1. On December 31, 2021, 50 percent of the deferred amount; and
2. On December 31, 2022, the remaining amount.

What are the applicable dates when 
deferred payment of the employer's 
share of social security tax must be paid 
(to avoid a failure to pay penalty under 
section 6651 of the Code)?

The deferred payment of the employer's share of social security tax is due on the "applicable dates."

Are self-employed individuals eligible 
to defer payment of self-employment 
tax on net earnings from  
self-employment income?

Yes. Self-employed individuals may defer the payment of 50 percent of the social security tax on net earnings from 
self-employment income imposed under section 1401(a) of the Code for the period beginning on March 27, 2020, and 
ending December 31, 2020. (Section 2302 of the CARES Act calls this period the "payroll tax deferral period.")

Is there a penalty for failure to make 
estimated tax payments for 50 percent 
of social security tax on net earnings 
from self-employment income during 
the payroll tax deferral period?

No. For any taxable year that includes any part of the payroll tax deferral period, 50 percent of the social security tax 
imposed on net earnings from self-employment income during that payroll tax deferral period is not used to calculate the 
installments of estimated tax due under section 6654 of the Code.

What are the applicable dates when  
deferred payment amounts of 50  
percent of the social security tax 
imposed on self-employment income 
must be paid?

The deferred payment amounts are due on the "applicable dates."
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QUESTION ANSWER

Is it possible for an employer to “stack” 
the payroll deferral with the employee 
retention and/or FFCRA tax credits?

Yes. An employer can defer the SS tax and then take the employee retention credit against the rest of the payroll tax 
deposit, turning the credit into an immediate refund for the entire amount of the credit.  For example, an employer has a 
total payroll tax deposit of $100,000, which includes $20,000 of SS tax.  The employer also has a $30,000 employee  
retention credit.  So the employer can defer depositing the $20,000 of SS tax and reduce the rest of the deposit by the 
$30,000 tax credit, resulting in a $50,000 deposit with the government.  

Is the payroll deferral done on an  
employer-by-employer basis? Are there 
“affiliate” or “controlled group” rules?

Yes, the payroll deferral is done on an employer-by-employer basis with No "affiliate" or "controlled group" rules. In 
the absence of any guidance to the contrary, there would appear to be a reasonable argument based on the definition 
of “taxpayer” under Code section 7701(a)(14) that the use of the term in this context means the person subject to the 
referenced tax – the employer’s share of the social security tax, which we explained above is generally the common law 
employer without application of any employer aggregation rules. Code section 7701(a)(14) defines the term “taxpayer” as 
“any person subject to any internal revenue tax” (which should include the employer’s share of social security taxes under 
Code section 3111(a)).
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QUESTION ANSWER

What do I need to certify when  
applying for an SBA loan?

As part of your application, you need to certify in good faith that:  
i. Current economic uncertainty makes the loan necessary to support your ongoing operations. 
ii. The funds will be used to retain workers and maintain payroll or to make mortgage, lease, and utility payments. 
iii. You have not and will not receive another loan under this program. 
iv. You will provide to the lender documentation that verifies the number of full-time equivalent employees on payroll and 
the dollar amounts of payroll costs, covered mortgage interest payments, covered rent payments, and covered utilities for 
the eight weeks after getting this loan. 
v. Loan forgiveness will be provided for the sum of documented payroll costs, covered mortgage interest payments,  
covered rent payments, and covered utilities.  Due to likely high subscription, it is anticipated that not more than 25% of 
the forgiven amount may be for non-payroll costs. 
vi. All the information you provided in your application and in all supporting documents and forms is true and accurate. 
Knowingly making a false statement to get a loan under this program is punishable by law. 
vii. You acknowledge that the lender will calculate the eligible loan amount using the tax documents you submitted. You 
affirm that the tax documents are identical to those you submitted to the IRS.  And you also understand, acknowledge, 
and agree that the lender can share the tax information with the SBA’s authorized representatives, including authorized 
representatives of the SBA Office of Inspector General, for the purpose of compliance with SBA Loan Program  
Requirements and all SBA reviews.

What tax credits does the FFCRA  
provide?

The FFCRA provides businesses with tax credits to cover certain costs of providing employees with required paid sick leave 
and expanded family and medical leave for reasons related to COVID-19, from April 1, 2020, through December 31, 2020

When can employers start claiming the 
FFCRA credits?

Eligible Employers may claim tax credits for qualified leave wages paid to employees on leave due to paid sick leave or 
expanded family and medical leave for reasons related to COVID-19 for leave taken beginning on April 1, 2020, and ending 
on December 31, 2020. 
 

Eligible Employers will claim the credits on their federal employment tax returns (e.g., Form 941, Employer's Quarterly 
Federal Tax Return), but they can benefit more quickly from the credits by reducing their federal employment tax  
deposits.  If there are insufficient federal employment taxes to cover the amount of the credits, an Eligible Employer may 
request an advance payment of the credits from the IRS by submitting a Form 7200, Advance Payment of Employer  
Credits Due to COVID-19. The IRS expects to begin processing these requests during April 2020. 
 

For the circumstances, amounts, and period for which the credits are available, see “Determining the Amount of the Tax 
Credit for Qualified Sick Leave Wages,” “Determining the Amount of the Tax Credit for Qualified Family Leave Wages,” and 
“Periods of Time for Which Credits are Available.”
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QUESTION ANSWER
When will employers start to receive 
the FFCRA credits?

After qualified leave wage payments have been made, Eligible Employers may receive payment of the credits in  
accordance with applicable IRS procedures.

What documentation must an Eligible 
Employer retain to substantiate  
eligibility to claim the FFCRA tax  
credits?

Eligible Employers claiming the credits for qualified leave wages (and allocable qualified health plan expenses and the 
Eligible Employer’s share of Medicare taxes), must retain records and documentation related to and supporting each  
employee’s leave to substantiate the claim for the credits, and retain the Forms 941, Employer's Quarterly Federal Tax  
Return, and 7200, Advance of Employer Credits Due To COVID-19, and any other applicable filings made to the IRS  
requesting the credit.

What employers may claim the FFCRA 
tax credits?

Eligible Employers that are entitled to claim the refundable tax credits are businesses and tax-exempt organizations that: 
(i) have fewer than 500 employees, and (ii) are required under the FFCRA to pay “qualified sick leave wages” and/or  
“qualified family leave wages.”

What is the amount of the refundable 
FFCRA tax credits available to Eligible 
Employers?

The credits covers 100 percent of up to ten days of the qualified sick leave wages and up to ten weeks of the qualified 
family leave wages (and any qualified health plan expenses allocable to those wages) that an Eligible Employer paid during 
a calendar quarter, plus the amount of the Eligible Employer’s share of Medicare taxes imposed on those wages.  Qualified 
sick leave and qualified family leave under the FFCRA are in addition to employees’ preexisting leave entitlements.  See 
the Department of Labor's Families First Coronavirus Response Act: Questions and Answers for rules regarding required 
FFCRA paid sick leave and expanded family and medical leave and other leave entitlements.  Eligible Employers may only 
claim a credit for qualified leave wages. 
 

Example: An Eligible Employer pays $10,000 in qualified sick leave wages and qualified family leave wages in Q2 2020.  It 
does not owe the employer’s share of social security tax on the $10,000, but it will owe $145 for the employer’s share of 
Medicare tax.  Its credits equal $10,145, which include the $10,000 in qualified leave wages plus $145 for the Eligible  
Employer’s share of Medicare tax (this example does not include any qualified health plan expenses allocable to the  
qualified leave wages).  This amount may be applied against any federal employment taxes that Eligible Employer is liable 
for on any wages paid in Q2 2020.  Any excess over the federal employment tax liabilities is refunded in accord with  
normal procedures.  Eligible Employer must still withhold the employee’s share of social security and Medicare taxes on 
the qualified leave wages paid.

What are “qualified sick leave wages”?

Qualified sick leave wages are wages that the FFCRA requires an employer to pay to an employee who is unable to work or 
telework because of either the employee’s personal health status (that is, the employee is under COVID-19 quarantine or 
self-quarantine or has COVID-19 symptoms and is seeking a medical diagnosis) or the employee’s need to care for others 
(that is, the employee is caring for someone with COVID-19 or for a child whose school or place of care is closed or child 
care provider is unavailable).

What are “qualified family leave  
wages”?

Qualified family leave wages are wages that the FFCRA requires an employer to pay to an employee who is unable to work 
or telework because the employee is caring for a child whose school or place of care is closed or child care provider is 
unavailable due to COVID-19-related reasons.
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QUESTION ANSWER

What are “qualified health plan  
expenses”?

Qualified health plan expenses are amounts paid or incurred by an Eligible Employer to provide and maintain a group 
health plan (as defined in section 5000(b)(1) of the Internal Revenue Code) that are allocable to the employee’s qualified 
leave wages.

What is the Eligible Employer’s share of 
Medicare tax on qualified leave wages?

The FFCRA adds to the tax credits the amount of the Hospital Insurance tax, also known as Medicare tax, that Eligible 
Employers are required to pay on qualified leave wages.  The rate for this tax is 1.45 percent of wages.  (Eligible employers 
subject to Railroad Retirement Tax Act do not get this credit.) 
 

Note: There is no credit for the employer portion of OASDI tax, also known as social security tax, that Eligible Employers 
are required to pay on the qualified leave wages because the qualified leave wages are not subject to this tax.

Are any small businesses exempt from 
the requirements to provide qualified 
sick or family leave wages?

The FFCRA permits the Department of Labor to provide rules that a business with fewer than 50 employees may use to 
claim an exemption from providing paid sick leave and expanded family and medical leave for the purpose of caring for 
a child whose school or place of care is closed or whose child care provider is unavailable due to COVID-19-related rea-
sons if providing these qualified leave wages would jeopardize the viability of their businesses as a going concern.  Any 
business that claims the exemption is not entitled to tax credits for any qualified leave wages that they are exempt from 
providing. 
 

Also note that the FFCRA permits employers whose employees are health care providers or emergency responders not to 
provide qualified sick leave or qualified family leave wages to those employees.

How do Eligible Employers claim the 
FFCRA credits?

"Eligible Employers will report their total qualified leave wages (and allocable qualified health plan expenses and the 
Eligible Employer’s share of Medicare tax on the qualified leave wages) for each quarter on their federal employment tax 
return, usually Form 941, Employer's Quarterly Federal Tax Return.  Form 941 is used to report income tax and social  
security and Medicare taxes withheld by most Eligible Employers from employee wages, as well as the Eligible Employer’s 
own share of social security and Medicare taxes.  
 

In anticipation of receiving the credits, Eligible Employers can fund qualified leave wages (and allocable qualified health 
plan expenses and the Eligible Employer’s share of Medicare tax on the qualified leave wages) by accessing federal 
employment taxes related to wages paid between April 1, 2020, and December 31, 2020, including withheld taxes, that 
would otherwise be required to be deposited with the IRS.  This means that in anticipation of claiming the credits on the 
Form 941, Eligible Employers can retain the federal employment taxes that they otherwise would have deposited,  
including federal income tax withheld from employees, the employees’ share of social security and Medicare taxes, and 
the Eligible Employer’s share of social security and Medicare taxes with respect to all employees.  The Form 941 will  
provide instructions about how to reflect the reduced liabilities for the quarter related to the deposit schedule.

What if an Eligible Employer does not 
have enough federal employment taxes 
set aside for deposit to cover its  
obligation to provide qualified leave 
wages?

If an Eligible Employer does not have enough federal employment taxes set aside for deposit to cover its obligation to  
provide qualified leave wages (and allocable qualified health plan expenses and the Employer’s share of Medicare tax 
on the qualified leave wages), the employer may request an advance of the credits by completing Form 7200, Advance 
Payment of Employer Credits Due to COVID-19. The Eligible Employer will account for the amounts received as an advance 
when it files its Form 941, Employer's Quarterly Federal Tax Return, for the relevant quarter.
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QUESTION ANSWER

What makes the FFCRA credits “fully 
refundable”?

The credits are fully refundable because the Eligible Employer may get a refund if the amount of the credits is more than 
certain federal employment taxes the Eligible Employer owes.  That is, if for any calendar quarter the amount of the 
credits the Eligible Employer is entitled to exceeds the employer portion of the social security tax on all wages (or the 
employer portion of the social security tax and Medicare tax on all compensation for employers subject to RRTA) paid to 
all employees, then the excess is treated as an overpayment and refunded to the Eligible Employer under sections 6402(a) 
or 6413(a) of the Internal Revenue Code.

Are similar tax credits available to 
self-employed individuals?

Yes. The FFCRA also provides comparable credits for self-employed individuals carrying on any trade or business within the 
meaning of section 1402 of the Internal Revenue Code if the self-employed individual would be entitled to receive paid 
leave under the EPSLA or Expanded FMLA if the individual were an employee of an employer (other than him or herself).

Only businesses that employ fewer 
than 500 employees are eligible for the 
credits, because only those businesses 
are required to provide qualified leave 
wages.  How is the “fewer than 500 
employees” threshold determined?

A business is considered to have fewer than 500 employees if, at the time an employee’s leave is to be taken, the business 
employs fewer than 500 full-time and part-time employees within the United States, which includes any State of the  
United States, the District of Columbia, or any Territory or possession of the United States.  The DOL guidance provides 
a more detailed summary of which workers must be taken into account for purposes of the fewer than 500 employee 
threshold.  DOL guidance also explains when business entities should be treated as separate employers and when they 
should be aggregated as a single employer for purposes of determining their total number of employees.

May an Eligible Employer reduce its 
federal employment tax deposit by the 
qualified leave wages that it has paid 
without incurring a failure to deposit 
penalty?

Yes.  An Eligible Employer will not be subject to a penalty under section 6656 of the Internal Revenue Code for failing to 
deposit federal employment taxes relating to qualified leave wages (and allocable qualified health plan expenses and the 
Eligible Employer’s share of Medicare tax on the qualified leave wages) in a calendar quarter if: 
1.the Eligible Employer paid qualified leave wages to its employees in the calendar quarter before the required deposit, 
2.the amount of federal employment taxes that the Eligible Employer does not timely deposit is less than or equal to the 
amount of the Eligible Employer’s anticipated tax credits for these qualified leave wages (and allocable qualified health 
plan expenses and the Eligible Employer’s share of Medicare tax on the qualified leave wages) for the calendar quarter as 
of the time of the required deposit, and 
3.the Eligible Employer did not seek payment of an advance credit by filing Form 7200, Advance Payment of Employer 
Credits Due to COVID-19, with respect to any portion of the anticipated credits it relied upon to reduce its deposits.  
 

For more information about the relief from the penalty for failure to deposit federal employment taxes on account of 
qualified leave wages, see Notice 2020-22 (PDF).

May an Eligible Employer receive both 
the tax credits for qualified leave wages 
under the FFCRA and the Employee 
Retention Credit under the Coronavirus 
Aid, Relief, and Economic Security Act 
(CARES Act)?

Section 2301 of the CARES Act allows certain employers subject to a full or partial closure order due to COVID-19 or  
experiencing a significant decline in gross receipts a tax credit for retaining their employees.  This employee retention 
credit is equal to 50% of qualified wages (including allocable qualified health plan expenses) paid to employees after 
March 12, 2020, and before January 1, 2021, up to $10,000 in qualified wages for each employee for all calendar quarters.  
However, the qualified wages for the employee retention credit do not include the amount of qualified leave wages for 
which the employer received tax credits under the FFCRA. 
 

Note: The IRS expects to issue Frequently Asked Questions on the employee retention credit under the CARES Act during 
April 2020.
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QUESTION ANSWER
May an Eligible Employer receive both 
the tax credits for qualified leave wages 
under the FFCRA and a Small Business 
Interruption Loan under the CARES Act?

Yes.  However, if an Eligible Employer receives tax credits for qualified leave wages, those wages are not eligible as “payroll 
costs” for purposes of receiving loan forgiveness under section 1106 of the CARES Act.

What is included in “qualified sick leave 
wages” for determining the amount of 
the tax credit?

Qualified sick leave wages are wages (as defined in section 3121(a) of the Internal Revenue Code for social security and 
Medicare tax purposes) that Eligible Employers must pay eligible employees for periods of leave during which they are 
unable to work or telework because the employee:  
1. is subject to a Federal, State, or local quarantine or isolation order related to COVID-19; 
2. has been advised by a health care provider to self-quarantine due to concerns related to COVID-19; 
3. is experiencing symptoms of COVID-19 and seeking a medical diagnosis; 
4. is caring for an individual who is subject to a Federal, State, or local quarantine or isolation order related to COVID-19, 
or has been advised by a health care provider to self-quarantine due to concerns related to COVID-19; 
5. is caring for a child of such employee if the school or place of care of the child has been closed, or the child care  
provider of such child is unavailable due to COVID-19 precautions; or 
6. is experiencing any other substantially similar condition specified by the Secretary of Health and Human Services in  
consultation with the Secretary of the Treasury and the Secretary of Labor. 

How much credit may an Eligible  
Employer receive for qualified sick 
leave wages that it pays?

How much credit may an Eligible Employer receive for qualified sick leave wages that it pays? 
An Eligible Employer may claim a fully refundable tax credit equal to 100 percent of the qualified sick leave wages (and  
allocable qualified health plan expenses and the Eligible Employer’s share of Medicare tax on the qualified sick leave  
wages) it pays. 
 

For more information about how to determine the amount of sick leave wages for which an Eligible Employer may receive 
credit, see “How does an Eligible Employer determine the amounts of the qualified sick leave wages it is required to pay?”

How are employees’ hours determined 
for purposes of the qualified paid sick 
leave requirements?

Full-time employees are entitled to up to 80 hours of paid sick leave between April 1, 2020, and December 31, 2020.   
Part-time employees are entitled to the number of hours of paid sick leave that the employee works, on average, in a  
two-week period, or if the employee’s normal scheduled hours are unknown or variable, under other alternative  
determinations, as provided by DOL guidance.

Are amounts other than qualified sick 
leave wages included in the tax credit 
for required sick leave?

Yes.  The credit also includes the amount of the Eligible Employer’s share of Medicare tax imposed on the qualified sick 
leave wages and any qualified health plan expenses allocable to those wages.  Qualified health plan expenses are amounts 
paid or incurred by the Eligible Employer to provide and maintain a group health plan to the extent that the amounts are 
excluded from the employees’ gross income under section 106(a) of the Internal Revenue Code.  The qualified sick leave 
wages are not subject to the employer portion of social security tax. 
 

Note: The credit for the employer’s share of Medicare tax does not apply to Eligible Employers that are subject to Railroad 
Retirement Tax Act (RRTA) because qualified sick leave wages are not subject to Medicare tax under RRTA.
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QUESTION ANSWER

What is included in “qualified family 
leave wages”?

Qualified family leave wages are wages (as defined in section 3121(a) of the Internal Revenue Code for social security and 
Medicare tax purposes) that Eligible Employers must pay eligible employees for periods of leave during which they are 
unable to work or telework due to a need for leave to care for a child of such employee if the child’s school or place of 
care has been closed, or because the child care provider of the child is unavailable, due to COVID-19 related reasons.  The 
first ten days for which an employee takes leave for this reason may be unpaid.  However, during that 10-day period, an 
employee may be entitled to receive qualified sick leave wages as provided under the ESPLA or may receive other forms 
of paid leave, such as accrued sick leave, annual leave, or other paid time off under the Eligible Employer’s policy.  After an 
employee takes leave for ten days, the Eligible Employer must provide the employee with qualified family leave wages for 
up to ten weeks.

How does an Eligible Employer  
determine the amounts of the qualified 
family leave wages it is required to pay?

The Eligible Employer is required to pay the employee qualified family leave wages in an amount equal to at least  
two-thirds of the employee’s regular rate of pay, multiplied by the number of hours the employee otherwise would have 
been scheduled to work, not to exceed $200 per day and $10,000 in the aggregate for the calendar year.

How much credit may an Eligible  
Employer receive for qualified family 
leave wages?

An Eligible Employer may claim a fully refundable tax credit equal to 100 percent of the qualified family leave wages (and 
allocable qualified health plan expenses and the Eligible Employer’s share of Medicare tax on the qualified family leave 
wages) it pays.

Does the amount of qualified health 
plan expenses include both the portion 
of the cost paid by the Eligible  
Employer and the portion of the cost 
paid by the employee?

The amount of qualified health plan expenses taken into account in determining the credits generally includes both the 
portion of the cost paid by the Eligible Employer and the portion of the cost paid by the employee with pre-tax salary 
reduction contributions.  However, the qualified health plan expenses should not include amounts that the employee paid 
for with after-tax contributions.

For an Eligible Employer that sponsors 
more than one plan for its employees 
(for example, both a group health plan 
and a health flexible spending  
arrangement (health FSA)), or more 
than one plan covering different  
employees, how are the qualified 
health plan expenses for each  
employee determined?

The qualified health plan expenses are determined separately for each plan.  Then, for each plan, those expenses are  
allocated to the employees who participate in that plan.  In the case of an employee who participates in more than one 
plan, the allocated expenses of each plan in which the employee participates are aggregated for that employee.

For an Eligible Employer who  
sponsors a health savings account 
(HSA), or Archer Medical Saving  
Account (Archer MSA) and a high 
deductible health plan (HDHP), are 
contributions to the HSA or Archer MSA 
included in the qualified health plan 
expenses?

The amount of qualified health plan expenses does not include Eligible Employer contributions to HSAs or Archer MSAs.  
Eligible Employers who sponsor an HDHP should calculate the amount of qualified expenses in the same manner as an 
insured group health plan, or a self-insured plan, as applicable.
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QUESTION ANSWER
For an Eligible Employer who sponsors 
a health reimbursement arrangement 
(HRA), a health flexible spending  
arrangement (health FSA), or a  
qualified small employer health  
reimbursement arrangement  
(QSEHRA), are contributions to the 
HRA, health FSA, or QSEHRA included in 
the qualified health plan expenses?

For an Eligible Employer who sponsors a health reimbursement arrangement (HRA), a health flexible spending  
arrangement (health FSA), or a qualified small employer health reimbursement arrangement (QSEHRA), are contributions 
to the HRA, health FSA, or The amount of qualified health plan expenses may include contributions to an HRA (including 
an individual coverage HRA), or a health FSA, but does not include contributions to a QSEHRA.  To allocate contributions 
to an HRA or a health FSA, Eligible Employers should use the amount of contributions made on behalf of the particular 
employee.

How does an Eligible Employer claim 
the refundable tax credits for  
qualified leave wages (plus any  
allocable qualified health plan  
expenses and the amount of the  
Eligible Employer’s share of Medicare 
tax)?

Eligible Employers will report their total qualified leave wages and the related credits for each quarter on their federal 
employment tax returns, usually Form 941, Employer's Quarterly Federal Tax Return.  Form 941 is used to report income 
and social security and Medicare taxes withheld by the employer from employee wages, as well as the employer’s portion 
of social security and Medicare tax. 
 

In anticipation of receiving the credits, Eligible Employers can fund qualified leave wages (and allocable qualified health 
plan expenses and the Eligible Employer’s share of Medicare tax on the qualified leave wages) by accessing federal  
employment taxes, including withheld taxes, that are required to be deposited with the IRS or by requesting an advance 
from the IRS.

What if an Eligible Employer does not 
initially pay an employee qualified 
leave wages when the employee is 
entitled to those wages, but pays those 
wages at a later date?

An Eligible Employer can claim the credits once it has paid the employee for the period of paid sick leave or expanded 
family and medical leave, as long as the qualified leave wages relate to leave taken during the period beginning on April 1, 
2020, and ending on December 31, 2020.

How long should an Eligible Employer 
maintain records to substantiate  
eligibility for the sick leave or family 
leave credit?

An Eligible Employer should keep all records of employment taxes for at least 4 years after the date the tax becomes due 
or is paid, whichever comes later.  These should be available for IRS review.

How long are the refundable tax credits 
for qualified leave wages available?

The credits for Eligible Employers for qualified leave wages apply to wages paid with respect to the period of April 1, 2020, 
through December 31, 2020.

Are wage payments for qualified leave 
wages made after December 31, 2020, 
but for periods of leave taken before 
December 31, 2020, eligible for the 
credits?

Yes.  Notice 2020-21 provides that the payroll credits for paid qualified sick leave wages and paid qualified family leave 
wages apply to those wages paid for periods beginning on April 1, 2020 and ending on December 31, 2020.  While the 
wages can only be for periods of leave between April 1, 2020, and December 31, 2020, a payment of qualified leave wages 
that is made after the end of this period may nonetheless be eligible for the credits if the wages are for leave that an  
employee took between April 1, 2020, and December 31, 2020.
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QUESTION ANSWER
May an Eligible Employer deduct as a 
business expense an amount paid to 
an employee for qualified leave wages 
(and allocable qualified health plan 
expenses and the Eligible Employer’s 
share of Medicare tax on the qualified 
leave wages) for which it expects to 
claim the tax credits?

Generally, an Eligible Employer’s payments of qualified leave wages (and any allocable qualified health plan expenses 
and the Eligible Employer’s share of the Medicare tax on the qualified wages) are deductible by the Eligible Employer as 
ordinary and necessary business expenses in the taxable year that these wages are paid or incurred.  An Eligible Employer 
may deduct as a business expense the amounts paid to an employee for qualified leave wages (and any allocable qualified 
health plan expenses and the Eligible Employer’s share of Medicare tax on the qualified leave wages) for which the Eligible 
Employer expects to claim the tax credits under sections 7001 or 7003 of the FFCRA, if the Eligible Employer is otherwise 
eligible to take the deduction.

May a tax-exempt employer receive the 
FFCRA credits?

Yes.  The FFCRA entitles Eligible Employers that pay qualified sick leave wages and qualified family leave wages to  
refundable tax credits.  Qualified sick leave wages and qualified family leave wages are those wages for paid sick leave and 
paid family and medical leave that are required to be paid under the FFCRA.  Tax-exempt organizations that are required 
to provide such paid sick leave or expanded paid family and medical leave may claim the tax credits.

Should Eligible Employers withhold 
federal employment taxes on qualified 
leave wages paid to employees?

Yes.  Qualified leave wages are wages subject to withholding of federal income tax and the employee’s share of social 
security and Medicare taxes.  Qualified leave wages are also considered wages for purposes of other benefits that the 
Eligible Employer provides, such as contributions to 401(k) plans.

Are qualified sick leave wages and 
qualified family leave wages taxable to 
employees?

Yes.  Under sections 7001(c) and 7003(c) of the FFCRA, qualified leave wages are wages as defined in section 3121(a) of 
the Internal Revenue Code (the “Code”) and compensation as defined in section 3231(e) of the Code, so the employee 
must pay social security and Medicare taxes (and for railroad employees, Tier II of the Railroad Retirement Tax Act tax).  In 
addition, wages are generally compensation for services subject to income tax under section 61 of the Code and federal 
income tax withholding under section 3402 of the Code unless an exception applies.  The FFCRA did not include an  
exception for qualified leave wages from income.

Can an employee receive both  
“qualified sick leave wages” and  
“qualified family leave wages”?

Yes, but at different times.  Qualified sick leave wages are available for up to 80 hours during which an employee cannot 
work or telework for any of six reasons related to COVID-19, including because the employee must care for his or her child 
whose school or place of care is closed, or whose child care provider is unavailable, due to COVID-19 related reasons.  By 
contrast, qualified family leave wages are available only because the employee must care for his or her child whose school 
or place of care is closed, or whose child care provider is unavailable, due to COVID-19 related reasons, and only after an 
employee has been unable to work or telework for this reason for 80 hours. 
 

Example: Your child-care provider is unavailable indefinitely due to the COVID-19 outbreak, leaving you unable to work or 
telework to care for your child.  For up to the first 80 hours of any period of leave to care for your child, you are entitled to 
qualified sick leave wages, up to $200 per day and $2,000 in the aggregate.  After that, you are entitled to qualified family 
leave wages for up to ten weeks of additional leave you need, up to $200 per day and $10,000 in the aggregate.
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QUESTION ANSWER

Who is an eligible self-employed  
individual for purposes of the qualified 
sick leave credit and the qualified  
family leave credit?

An eligible self-employed individual is defined as an individual who regularly carries on any trade or business within the 
meaning of section 1402 of the Code, and would be entitled to receive qualified sick leave wages or qualified family leave 
wages under the FFCRA if the individual were an employee of an Eligible Employer (other than himself or herself) that is 
subject to the requirements of the FFCRA. 
 

Eligible self-employed individuals are allowed an income tax credit to offset their federal self-employment tax for any  
taxable year equal to their “qualified sick leave equivalent amount” or “qualified family leave equivalent amount.”

How is the “average daily self-employ-
ment income” for an eligible  
self-employed individual calculated?

Average daily self-employment income is an amount equal to the net earnings from self-employment for the taxable year 
divided by 260.  A taxpayer’s net earnings from self-employment are based on the gross income that he or she derives 
from the taxpayer’s trade or business minus ordinary and necessary trade or business expenses.

How is the “qualified family leave 
equivalent amount” for an eligible 
self-employed individual calculated? 

The qualified family leave equivalent amount with respect to an eligible self-employed individual is an amount equal to 
the number of days (up to 50) during the taxable year that the self-employed individual cannot perform services for which 
that individual would be entitled to paid family leave (if the individual were employed by an Eligible Employer (other than 
himself or herself)), multiplied by the lesser of two amounts: (1) $200, or (2) 67 percent of the average daily  
self-employment income of the individual for the taxable year.

How does a self-employed individual 
claim the credits for qualified sick leave 
equivalent amounts or qualified family 
leave equivalent amounts?

The refundable credits are claimed on the self-employed individual’s Form 1040, U.S. Individual Income Tax Return, tax 
return for the 2020 tax year.

How can a self-employed individual 
fund his or her qualified sick leave 
equivalent and qualified paid family 
leave equivalent amounts before filing 
his or her Form 1040?

The self-employed individual may fund sick leave and family leave equivalents by taking into account the credit to which 
the individual is entitled and will claim on Form 1040, U.S. Individual Income Tax Return, in determining required  
estimated tax payments. This means that a self-employed individual can effectively reduce payments of estimated income 
taxes that the individual would otherwise be required to make if the individual was not entitled to the credit on the Form 
1040.
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QUESTION ANSWER
Are contractor payments treated as 
payroll for purposes of obtaining an 
SBA loan?

Under new guidance received, independent contractors are not included in the calculation for the loan. 

Are real estate businesses eligible to 
participate in the PPP Loan  
Program?

Yhe PPP Loan Program provides that certain  businesses which are not eligible for relief are identified in the 
Small Business Administration’s Standard Operating Procedure 50 10 5 (SOP) (except that nonprofit  
organizations authorized under the CARES Act are eligible).
There is a concern that several types of real estate businesses considered “passive” under the SBA rules [note 
the SBA’s definition of passive is entirely different than the IRC and related Treasury Regulations] may not 
qualify without further clarification from the Treasury. Real estate management companies are not considered 
passive and are therefore eligible for PPP. 
The list of “Passive” Businesses include several descriptions that should concern the real estate industry as  
follows:
a. Passive businesses owned by developers and landlords that do not actively use or occupy the assets acquired 
or improved with the loan proceeds are not eligible.
b. Businesses primarily engaged in subdividing real property into lots and developing it for resale on its own 
account are not eligible.
c. Businesses that are primarily engaged in owning or purchasing real estate and leasing it for any purpose are 
not eligible. For example, shopping centers, salon suites, and similar business models that generate income 
by renting space to accommodate independent businesses that provide services directly to the public are not 
eligible.
d. Businesses that lease land for the installation of a cell phone tower, solar panels, billboards, or wind turbine 
also are not eligible. However, the business operating the cell phone tower, solar panel, billboard, or wind  
turbine is eligible.
e. Businesses that have entered into a management agreement with a third party that gives the management 
company sole discretion to manage the operations of the business, including control over the employees, the 
finances and the bank accounts of the business, with no involvement by the owner(s) of the Applicant business, 
are not eligible.
f. Apartment buildings and mobile home parks are not eligible.
g. Residential facilities that do not provide healthcare and/or medical services are not eligible.
h. Homebuilders
NOTE:  We are aware of current lobbying efforts to change the rules to allow these businesses to apply for PPP 
loan relief.  Since it seems inconsistent with the intent of the legislation to exclude these businesses, it is likely 
we will see a change and will update this FAQ if and when a change occurs. 
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QUESTION ANSWER
Does payroll costs include commissions 
and other amounts paid that are  
reported on a 1099 or does the  
independent contractor need to file its 
own 7(a) application?  

Under new guidance received, independent contractors are not included in the calculation for the loan. 

Do independent contractors count 
as employees for purposes of PPP 
loan forgiveness?

No, independent contractors have the ability to apply for a PPP loan on their own so they do not count for  
purposes of a borrower’s PPP loan forgiveness.

Should payments that an eligible 
borrower made to an independent 
contractor or sole proprietor be  
included in calculations of the  
eligible borrower’s payroll costs?

No.  Any amounts that an eligible borrower has paid to an independent contractor or sole proprietor should be 
excluded from the eligible business’s payroll costs.  However, an independent contractor or sole proprietor will 
itself be eligible for a loan under the PPP, if it satisfies the applicable requirements.
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